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Item 1.01 Entry Into a Material Definitive Agreement
 As described in more detail in Item 2.01, on January 31, 2006, Gulf Island Fabrication, Inc. (the “Company”) and New Vision, L.P., a Texas limited partnership and an
indirect subsidiary of the Company (“New Vision”) completed the acquisition (the “Acquisition”) of the facilities, machinery and equipment of Gulf Marine Fabricators, a Texas
general partnership (“Gulf Marine”), and an indirect subsidiary of Technip-Coflexip USA Holdings, Inc. (“Technip”). In connection with the Acquisition, the Company and New
Vision entered into the following agreements:
 

Amendment to Credit Facility
 As more fully described in Item 2.03, on January 30, 2006, the Company, as borrower, Whitney National Bank and JPMorgan Chase Bank, N.A., as lenders, and the
guarantors specified therein entered into the Fourth Amendment to Ninth Amended and Restated Credit Agreement (as amended, the “Credit Facility”) in part to accommodate the
Company’s payment of a portion of the cash purchase price for the Acquisition. Pursuant to the amendment, among other things, the maximum principal amount of the aggregate
borrowings available under the Credit Facility was increased from $20 million to $50 million and the term of the Credit Facility was extended to July 31, 2008. A copy of the
amendment to the Credit Facility is attached as Exhibit 10.1 to this Current Report on Form 8-K.
 

Lock-Up Agreement and Registration Rights Agreement
 On January 31, 2006, the Company, Gulf Marine and Technip entered into that certain Lock-Up Agreement pursuant to which Gulf Marine agreed not to sell or otherwise
transfer for a specified period the 1,589,067 shares of Company’s common stock issuable to Gulf Marine as partial consideration for the Acquisition (the “Gulf Island Shares”).
Except as provided below, the lock-up period expires two years from the closing date. Pursuant to the Asset Purchase and Sale Agreement dated December 20, 2005 by and among
the Company, New Vision, Gulf Marine, and Technip (the “Purchase Agreement”), Gulf Marine is entitled to recommend a director for nomination to the Company’s board of
directors provided it continues to hold at least 5% of the Company’s outstanding common stock. If applicable law does not allow Gulf Marine’s recommended director to serve on
the Company’s Board of Director, the lock-up period may terminate early, but in no event will the lock-up period be less than one year. A copy of the Lock-Up Agreement is
attached as Exhibit 10.2 to this Current Report on Form 8-K.
 

On January 31, 2006, the Company and Gulf Marine also entered into that certain Registration Rights Agreement, pursuant to which the Company agreed to file registration
statements relating to the Gulf Island Shares upon the request of Gulf Marine following the expiration of the lock-up period. The registration rights agreement includes shelf
registration rights and piggyback registration rights. A copy of the Registration Rights Agreement is attached as Exhibit 10.3 to this Current Report on Form 8-K.
 

Non-Competition Agreement
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On January 31, 2006, New Vision, Gulf Marine and Technip entered into a limited non-competition agreement restricting Gulf Marine and Technip, for a period of two
years, from owning or operating a fabrication yard in direct competition with New Vision on the United States Gulf Coast. Pursuant to the agreement, Technip may continue to
operate directly competitive yards located in other locations, which may compete for projects with New Vision in the Gulf of Mexico or other areas. A copy of the Non-Competition
Agreement is attached as Exhibit 10.4 to this Current Report on Form 8-K.
 
Item 2.01 Completion of Acquisition or Disposition of Assets
 On January 31, 2006, and in accordance with the terms and conditions contained in the Purchase Agreement, the Company and New Vision completed the Acquisition, as a
result of which New Vision acquired the facilities, machinery and equipment of Gulf Marine and assumed all of Gulf Marine’s uncompleted fabrication contracts. As of the date of
the closing, the only significant contract assumed was a contract with Chevron USA for the construction of a portion of its Tahiti project, and Chevron USA consented to the
assignment of the contract.
 

As previously described in Item 1.01 of the Current Report on Form 8-K filed by the Company on December 22, 2005, the aggregate consideration for the Acquisition paid
at the closing consisted of (i) $40 million in cash (subject to certain purchase price adjustments), (ii) 1,589,067 shares of the Company’s common stock, which constitute
approximately 11% of the Company’s outstanding common stock, and (iii) New Vision’s assumption of certain liabilities. New Vision is not assuming any indebtedness for
borrowed money in connection with the Acquisition. On the closing date, the Gulf Island Shares were deposited into an escrow account as security for certain indemnification
obligations of Gulf Marine and Technip, and will be delivered to Gulf Marine, in whole or in part, upon the termination of the escrow period, which will end no later than
January 31, 2008. During the escrow period, Gulf Marine will not be entitled to transfer the Gulf Island Shares other than to an affiliate, but will retain all voting rights with respect
to the shares.
 
Item 2.03 Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrant
 As noted in Item 1.01, on January 30, 2006, the Company, as borrower, Whitney National Bank and JPMorgan Chase Bank, N.A., as lenders, and the guarantors specified
therein entered into an amendment to the Company’s Credit Facility, in part to accommodate the Company’s payment of part of the cash portion of the purchase price for the
Acquisition. Pursuant to the amendment, the maximum principal amount of the aggregate borrowings available under the Credit Facility was increased from $20 million to $50
million. In addition, under the amendment, borrowings under the Credit Facility will bear interest equal to, at the Company’s option, the prime lending rate established by Bank One
Corporation or LIBOR plus 1.25%. The amendment also extends the term of the Credit Facility to July 31, 2008 and requires the Company to pay certain fees that were not
previously assessed against the Company, including a one-time arrangement fee of $100,000 shared equally by both lenders.
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Prior to the closing of the Acquisition, the Company had no borrowings outstanding under the Credit Facility, but did have letters of credit outstanding totaling $8.4 million,
which reduced the unused portion of the revolver. On January 31, 2006, the Company borrowed $12 million against the Credit Facility to fund a portion of the cash purchase price
of the Acquisition.
 

The above description is qualified in its entirety by the amendment to the Credit Facility, a copy of which is attached as Exhibit 10.1 to this Current Report on Form 8-K.
 
Item 3.02 Unregistered Sale of Equity Securities
 As more fully described in Item 2.01 above, on January 31, 2006, as partial consideration for the Acquisition, the Company issued to Gulf Marine 1,589,067 shares of its
common stock. The Company issued the common stock in reliance on exemptions from registration under the Securities Act of 1933, as amended, including Section 4(2) thereof.
 
Item 9.01 Financial Statements and Exhibits
 

(a)   Financial Statements of the Businesses Acquired
   The financial statements required by this item will be filed by amendment to this Form 8-K within seventy-one (71) days of February 6, 2006.

(b)   Pro Forma Financial Information
 

  

The pro forma financial information required by this item will be filed by amendment to this Form 8-K within seventy-one (71) days of February 6,
2006.

(d)   Exhibits.

10.1   Fourth Amendment to Ninth Amended and Restated Credit Agreement dated January 30, 2006.

10.2   Lock-Up Agreement dated January 31, 2006.

10.3   Registration Rights Agreement dated January 31, 2006.

10.4   Non-Competition Agreement dated January 31, 2006.

99.1   Press Release dated January 31, 2006, announcing acquisition of the assets of Gulf Marine Fabricators.
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SIGNATURE
 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly
authorized.
 

GULF ISLAND FABRICATION, INC.

By:    /s/ Joseph P. Gallagher, III
 

 

Joseph P. Gallagher, III
Vice President – Finance,
Chief Financial Officer

and Treasurer
(Principal Financial Officer

and Duly Authorized Officer)
 
Dated: February 3, 2006
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Exhibit 10.1
 

FOURTH AMENDMENT TO
NINTH AMENDED AND RESTATED

CREDIT AGREEMENT
 

This FOURTH AMENDMENT dated as of January 30, 2006 (this “Fourth Amendment”) to that certain NINTH AMENDED AND RESTATED CREDIT
AGREEMENT, as amended (as so amended, the “Credit Agreement”), dated as of December 31, 2003, is among GULF ISLAND FABRICATION, INC., a Louisiana
corporation (“Borrower”), GULF ISLAND, L.L.C., a Louisiana limited liability company (“Gulf Island Subsidiary”), DOLPHIN SERVICES, L.L.C., a Louisiana limited
liability company and successor by merger to Dolphin Services, Inc. (“Dolphin”), SOUTHPORT, L.L.C., a Louisiana limited liability company and successor by merger to
Southport, Inc. (“Southport”), GULF ISLAND MINDOC COMPANY, L.L.C. (formerly Vanguard Ocean Services, L.L.C.), a Louisiana limited liability company (“MinDOC”),
and NEW VISION L.P., a Texas limited Partnership (“New Vision”), NEW VISION GENERAL PARTNER, L.L.C., a Louisiana limited liability company (“New Vision GP”),
NEW VISION LIMITED PARTNER, L.L.C., a Louisiana limited liability company (“New Vision LP”), as Guarantors, WHITNEY NATIONAL BANK, a national banking
association (“Whitney”) and JPMORGAN CHASE BANK, N.A. (successor by merger to BANK ONE, N.A., Chicago) in its individual capacity (“JPMorgan”) (Whitney and
JPMorgan, each a “Lender” and collectively the “Lenders”) and JPMorgan, as Agent and LC Issuer.
 

WHEREAS, the Borrower intends to cause New Vision to acquire certain assets of Gulf Marine Fabricators, an indirect subsidiary of Technip-Coflexip USA Holdings, Inc.,
near Corpus Christi, Texas (the “Acquisition”); and
 

WHEREAS, the Acquisition shall be for a cash price of approximately $40,000,000.00 together with issuance of stock of Borrower; and
 

WHEREAS, the Borrower has requested that the Lenders extend the Facility Termination Date under the Credit Agreement and increase the maximum principal amount of
the aggregate Commitments from $20,000,000.00 to $50,000,000.00, and make other modifications in order to accommodate such acquisition; and
 

WHEREAS, the Borrower has sold its interest in MinDOC, LLC, an Excluded Subsidiary, and wishes to delete all references to MinDOC, LLC from the Credit Agreement;
and
 

WHEREAS, the Lenders are agreeable thereto, on the terms and conditions set forth herein;
 NOW, THEREFORE, the parties hereto do hereby amend the Credit Agreement, all on the terms and conditions hereof and do hereby agree as follows:
 1. Unless otherwise defined herein, all defined terms used in this Fourth Amendment shall have the same meaning ascribed to such terms in the Credit Agreement.



2. The Credit Agreement is hereby amended by amending and restating the definition of “Applicable Margin” to read in its entirety as follows:
 “Applicable Margin” means, with respect to Eurodollar Advances, 1.25% per annum.
 3. The Credit Agreement is hereby amended by amending and restating the definition of “Collateral Documents” to read in its entirety as follows:
 “Collateral Documents” means the documents set forth on Exhibit A hereto, together with all amendments, modifications, and restatements thereof, including any

requested by the Agent in connection with assets acquired in the Acquisition or pursuant to Section 4.1(vii) or otherwise.
 4. The Credit Agreement is hereby amended by amending and restating the definition of “Excluded Subsidiaries” to read in its entirety as follows:
 “Excluded Subsidiaries” means Southport of Houma, L.L.C., GIFI Properties, L.L.C., and Deep Ocean Services, L.L.C.
 5. The Credit Agreement is hereby amended by amending and restating the definition of “Facility Termination Date” to read in its entirety as follows:
 “Facility Termination Date” means July 31, 2008 or any later date as may be specified as the Facility Termination Date in any amendment to this Agreement or any

earlier date on which the Aggregate Commitment is reduced to zero or otherwise terminated pursuant to the terms hereof.
 6. The Credit Agreement is hereby amended by amending and restating the definition of “Guarantor” to read in its entirety as follows:
 “Guarantor” means each of the Existing Subsidiaries and their respective successors and assigns, together with any Subsidiaries (other than Excluded Subsidiaries)

formed from time to time, including New Vision, New Vision GP, and New Vision LP.
 7. The Credit Agreement is hereby amended by amending and restating the definition of “Guaranty” to read in its entirety as follows:
 “Guaranty” means that certain Amended and Restated Subsidiary Continuing Guaranty dated as of January 30, 2006, executed by the Existing Subsidiaries and New

Vision, New Vision GP, and New Vision LP in favor of the Agent, for the ratable benefit of the
 

2



Lenders, as they may be amended or modified and in effect from time to time.
 8. Section 2.19.4 of the Credit Agreement is hereby amended by deleting the number “$300.00” appearing in subpart (x) and replacing it with the number “$500.00”.
 9. The Credit Agreement is hereby amended by amending and restating the Commitment of each Lender as appearing on its signature page to read as follow:
 

JPMorgan Chase Bank, N.A.   $25,000,000.00
Whitney National Bank   $25,000,000.00

 The parties hereto acknowledge that the Credit Agreement does not impose a sub-limit or restriction on the percentage or amount of the Aggregate Commitments that may
be utilized for Facility LCs rather than for Loans.

 10. Within ten (10) days after completion of the Acquisition, New Vision agrees to execute a first priority mortgage and deed of trust and security agreement affecting such
of the properties and assets acquired in the Acquisition as may be directed by Agent. New Vision shall also furnish to Agent a mortgagee title insurance policy with respect
to, and a survey of, the real property acquired by New Sub in the Acquisition, other than the real property in Refugio, Texas, not later than thirty (30) days after the
Acquisition.

 11. The Borrower has executed and delivered to Lenders new Notes in amendment and Restatement of the Notes delivered pursuant to the Credit Agreement as evidence of
the increased Commitment of the Lenders.

 12. The Existing Subsidiaries and New Vision, New Vision GP, and New Vision LP have executed a Guaranty contemporaneously with this Fourth Amendment. In the case
of the Existing Subsidiaries, such Guaranty constitutes, in part, an amendment and restatement of the Guaranty dated as of December 31, 2003 and reflects the consent by the
Existing Subsidiaries to the increase in the obligations owed by the Existing Subsidiaries as the result of this Fourth Amendment, the increase in the maximum amount of the
Commitment of each Lender, and the other terms and conditions hereof.

 13. Except to the extent its provisions are specifically amended, modified or superseded by this Fourth Amendment, the representations, warranties and affirmative and
negative covenants of the Borrower contained in the Credit Agreement are incorporated herein by reference for all purposes as if copied herein in full. The Borrower hereby
restates and reaffirms each and every term and provision of the Credit Agreement, as amended, including, without limitation, all representations, warranties and affirmative
and negative covenants. Except to the extent its provisions are specifically amended, modified or superseded by this Fourth Amendment, the Credit Agreement, as amended,
and all terms and provisions thereof shall remain in full force and effect, and the same in all respects are confirmed and approved by the parties hereto.
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14. Borrower and each Guarantor acknowledge and agree that this Fourth Amendment shall not be considered a novation or a new contract. Borrower and each Guarantor
acknowledge that all existing rights, titles, powers, Liens, security interests and estates in favor of the Lenders constitute valid and existing obligations and Liens and
security interests as against the Collateral in favor of the Agent for the benefit of the Lenders. Borrower and each Guarantor confirm and agree that (a) neither the execution
of this Fourth Amendment nor the consummation of the transactions described herein shall in any way effect, impair or limit the covenants, liabilities, obligations and duties
of the Borrower and each Guarantor under the Loan Documents and (b) the obligations evidenced and secured by the Loan Documents continue in full force and effect. Each
Guarantor hereby further confirms that it unconditionally guarantees to the extent set forth in the Guaranty the due and punctual payment and performance of any and all
amounts and obligations owed the Borrower under the Credit Agreement or the other Loan Documents.

 15. Borrower and each Guarantor that has executed any mortgage, security agreement, pledge, or other security device as security for the obligations under the Credit
Agreement hereby acknowledges and affirms that such security remains in effect for the obligations evidenced by the Credit Agreement, as amended by this Fourth
Amendment. Further, Borrower and each Guarantor agree to execute such amendments, modifications, and additions as may be requested by Agent from time to time.

 15. This Fourth Amendment may be executed in any number of counterparts and all of such counterparts taken together shaft be deemed to constitute one and the same
instrument.

 
16. THIS FOURTH AMENDMENT AND THE LOAN DOCUMENTS (OTHER THAN THOSE CONTAINING A CONTRARY EXPRESS CHOICE OF LAW
PROVISION) SHALL BE CONSTRUED IN ACCORDANCE WITH THE INTERNAL LAWS OF LOUISIANA, BUT GIVING EFFECT TO FEDERAL LAWS
APPLICABLE TO NATIONAL BANKS.

 
[REMAINDER OF PAGE INTENTIONALLY BLANK]
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IN WITNESS WHEREOF, the Borrower, the Guarantors, the Lenders, the LC Issuer and the Agent have executed this Fourth Amendment as of the date first above written.
 

BORROWER:
 GULF ISLAND FABRICATION, INC.

By:  /s/ Kerry J. Chauvin
 

 

Kerry J. Chauvin,
President & CEO
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GUARANTORS:
 GULF ISLAND, L.L.C.

By:  /s/ Kirk J. Meche
  Kirk J. Meche, President & CEO
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DOLPHIN SERVICES, L.L.C.,
successor by merger to
Dolphin Services, Inc.

By:  /s/ William J. Fromenthal
 

 

William J. Fromenthal, President
& CEO
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SOUTHPORT, L.L.C.

By:  /s/ Jacques C. Olivier
 

 

Jacques C. Olivier, President
& CEO
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GULF ISLAND MINDOC
COMPANY, L.L.C.

By:  /s/ Kerry J. Chauvin
  Kerry J. Chauvin, Manager

 
9



NEW VISION, L.P.
 By: New Vision General Partner, L.L.C.

By:  /s/ Kerry J. Chauvin
  Kerry J. Chauvin, Manager
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NEW VISION GENERAL PARTNER, L.L.C.

By:  /s/ Kerry J. Chauvin
  Kerry J. Chauvin, Manager
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NEW VISION LIMITED PARTNER, L.L.C.

By:  /s/ Kerry J. Chauvin
  Kerry J. Chauvin, Manager
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LENDERS:
 JPMorgan Chase Bank, N.A.,
Successor by merger
to Bank One, NA, Chicago
Individually, as LC Issuer, and as Agent

By:  /s/ Tara T. Narasiman
  Tara T. Narasiman, Associate
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WHITNEY NATIONAL BANK

By:  /s/ Josh J. Jones
  Josh J. Jones, Assistant Vice President
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EXHIBIT 10.2
 

LOCK-UP AGREEMENT
 

January 31, 2006
 
Gulf Island Fabrication, Inc.
583 Thompson Road
Houma, Louisiana 70363
 
 Re: Lock-Up Agreement Delivered Pursuant to Section 2.9(a) of

Asset Purchase Agreement, dated December 20, 2005
 
Dear Sirs:
 Reference is made to that certain Asset Purchase and Sale Agreement, dated December 20, 2005 (the “Purchase Agreement”), by and among Gulf Island Fabrication, Inc. a
Louisiana corporation (“Gulf Island”), New Vision, L.P., a Texas limited partnership (“Buyer”), on the one hand, and Gulf Marine Fabricators, a Texas general partnership
(“Seller”), and Technip-Coflexip USA Holdings, Inc., a Delaware corporation (“Parent”), on the other hand. Capitalized terms used but not defined herein shall have the meanings
given to them in the Purchase Agreement.
 

For an in consideration of the Purchase Price, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, each of Seller
and Parent hereby agrees with Gulf Island and Buyer that, during the Lock-Up Period (as hereinafter defined), Seller will not, and Parent shall cause Seller not to, without the prior
written consent of Gulf Island, directly or indirectly, (i) offer, sell, contract to sell, lend or otherwise dispose of or transfer any shares of Gulf Island Common Stock issued pursuant
to Section 2.3 of the Purchase Agreement or any securities received as a distribution thereon or otherwise with respect thereto, whether now owned or hereafter acquired by Seller
or with respect to which Seller has or hereafter acquires the power of disposition, or (ii) enter into any swap or any other agreement or any transaction that transfers, in whole or in
part, directly or indirectly, the economic consequence of ownership of such shares of Gulf Island Common Stock, whether any such swap or transaction described in (i) or (ii) above
is to be settled by the delivery of shares of Gulf Island Common Stock or other securities, in cash or otherwise.
 

The foregoing paragraph shall not, however, prohibit Seller from conveying its Gulf Island Common Stock to Parent or another subsidiary of Parent provided that (i) such
conveyance complies with applicable securities laws and (ii) prior to such conveyance, the new
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holder of the Gulf Island Common Stock enters into a replacement lock-up agreement with Gulf Island on the same terms as set forth herein.
 

For purposes hereof, the “Lock-Up Period” means the period commencing on the Closing Date and ending on the second anniversary of the Closing Date; provided,
however, that, if, prior to the second anniversary of the Closing Date, Gulf Island notifies Seller in writing under Section 5.18 of the Purchase Agreement that Gulf Island has
determined that, under applicable antitrust laws, Gulf Island cannot nominate the Seller Director to Gulf Island’s Board of Directors or, if the Seller Director is already serving on
Gulf Island’s Board of Directors, that the Seller Director must resign in order to comply with applicable antitrust laws, the Lock-Up Period shall expire on the later to occur of
Seller’s receipt of such notice or the first anniversary of the Closing Date.
 

Very truly yours,

GULF MARINE FABRICATORS

By: Gulf Deepwater Fabricators, Inc., its partner

By:  /s/ Luc Messier
 

 

Name: Luc Messier
Its: President

By: Gulf Deepwater Yards, Inc., its partner

By:  /s/ Luc Messier
 

 

Name: Luc Messier
Its: President

TECHNIP-COFLEXIP USA HOLDINGS, INC.

By:  /s/ Stuart Bannerman
Name: Stuart Bannerman
Title: Treasurer and Chief Financial Officer
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Agreed and Accepted this 31st day of
January, 2006

GULF ISLAND FABRICATION, INC.

By:  /s/ Kerry J. Chauvin
Name: Kerry J. Chauvin
Title: President



Exhibit 10.3
 
 

REGISTRATION RIGHTS AGREEMENT
 
 

between
 
 

GULF ISLAND FABRICATION, INC.
 
 

and
 
 

GULF MARINE FABRICATORS
 
 
 
 

Dated as of January 31, 2006



REGISTRATION RIGHTS AGREEMENT
 

This REGISTRATION RIGHTS AGREEMENT (this “Agreement”), dated and effective as of January 31, 2006, is by and between Gulf Island Fabrication, Inc., a Louisiana
corporation (the “Company”), and Gulf Marine Fabricators, a Texas general partnership (the “Investor”).
 

A. The Company and the Investor, among others, are parties to that certain Asset Purchase and Sale Agreement, dated as of December 20, 2005 (the “Purchase Agreement”),
pursuant to which the Company has agreed to purchase from the Investor, and the Investor has agreed to sell to the Company, substantially all of the assets used in the business of
the Investor. Capitalized terms used but not defined herein shall have the meanings given to them in the Purchase Agreement.
 

B. Contemporaneously herewith and pursuant to the Purchase Agreement, the Company and the Investor have executed and delivered a Lock-Up Agreement pursuant to
which the Investor has agreed, for a period specified therein, not to sell or otherwise transfer the shares of the common stock, no par value per share, of the Company (the “Common
Stock”) issuable to the Investor pursuant to the Purchase Agreement.
 

C. The Company and the Investor have agreed to execute and deliver this Agreement pursuant to Sections 2.9(a) and 2.9(b) of the Purchase Agreement with respect to the
registration of such shares of Common Stock following the termination of the restrictions on resale contained in the Lock-Up Agreement.
 

NOW, THEREFORE, in consideration of the mutual promises, covenants and agreements set forth herein and in reliance upon the undertakings, representations, warranties
and indemnities contained herein, each of the parties hereto agree as follows:
 

Section 1. Definitions. As used in this Agreement, the following terms shall have the following meanings:
 “Commission” means the Securities and Exchange Commission, or any other federal agency then administering the Securities Act.
 

“Common Stock” shall have the meaning assigned to such term in the recitals hereof, as constituted on the date hereof, and any shares into which such Common
Stock shall have been changed or any shares resulting from any reclassification of such Common Stock.

 
“Controlling Person” shall have the meaning given to such term in Section 6(a).

 
“Demand Notice” shall have the meaning given to such term in Section 2(a).

 
“Demand Registration” shall have the meaning given to such term in Section 2(a).

 
“Exchange Act” means the Securities Exchange Act of 1934, as amended, or any similar Federal statute, and the rules and regulations of the Commission thereunder,

all as the same shall be in effect from time to time.
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“Holders” means the Investor and its permitted successors or assigns who as of such date own outstanding shares of Registrable Securities.
 

“Indemnified Party” shall have the meaning given to such term in Section 6(c).
 

“Indemnifying Party” shall have the meaning given to such term in Section 6(c).
 

“Lock-Up Period” is defined in the Lock-Up Agreement.
 

“Losses” means all losses, claims, damages or liabilities (other than consequential damages or incidental lost profits) and all costs and expenses related thereto,
including, without limitation, the reasonable fees and disbursements of counsel.

 
“NASD” means the National Association of Securities Dealers, Inc.

 
“Person” shall mean any individual, corporation, partnership, limited liability company, joint venture, association, joint stock company, trust, unincorporated

organization or government or agency or political subdivision thereof.
 

“Proceeding” means any claim, suit, action or proceeding, including any governmental investigation or inquiry.
 

“Registrable Securities” means (a) the shares of Common Stock issuable to the Investor pursuant to the Purchase Agreement and (b) any additional shares of Common
Stock or other securities issued or distributed by the Company after the date hereof to any Holder with respect to such shares of Common Stock by means of exchange,
reclassification, dividend, distribution, split-up, combination, subdivision, recapitalization, merger, spin-off, reorganization or otherwise. As to any particular Registrable
Securities, once issued such securities shall cease to be Registrable Securities when (i) a registration statement with respect to the sale of such securities has become effective
under the Securities Act and such securities have been disposed of in accordance with such registration statement, (ii) they have become eligible for resale pursuant to Rule
144(k) under the Securities Act or (iii) they shall cease to be outstanding.

 
“Requesting Holders” shall have the meaning given to such term in Section 2(a).

 
“Securities Act” means the Securities Act of 1933, as amended, or any similar Federal statute, and the rules and regulations of the Commission thereunder, all as the

same shall be in effect from time to time.
 

Section 2. Demand Registration.
 (a) Commencing upon expiration of the Lock-Up Period, Holders holding at least fifty percent (50%) of the then outstanding Registrable Securities (the “Requesting
Holders”) may make a written request (a “Demand Notice”) for registration under the Securities Act on Form S-3 (or a successor form or, if Form S-3 or such successor form is not
available for use by the Company, on such other form as the Commission may prescribe) covering an offering of an amount of Registrable Securities not less than the lesser of
(i) Registrable Securities having an estimated aggregate offering price of at least $6 million (as determined as of the trading day
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immediately prior to the date of the Demand Notice pursuant to Rule 457(c) under the Securities Act) or (ii) all Registrable Securities then outstanding (a “Demand Registration”);
provided that the Company shall not be obligated to effect more than one Demand Registration in any 12-month period from the date of a Demand Notice or more than an aggregate
of two Demand Registrations pursuant to this Section 2(a). Subject to the foregoing, upon receipt of a Demand Notice, the Company will use its reasonable best efforts to file such
registration statement within 45 days after receipt of such Demand Notice and use its reasonable best efforts to cause such registration statement to be declared effective by the
Commission as promptly as practicable after the filing thereof. Upon receipt of a Demand Notice, the Company will use its reasonable best efforts to notify any other Holders of
Registrable Securities who did not provide the Demand Notice within 20 days following receipt thereof. A registration will not count as a Demand Registration until the registration
statement filed pursuant to such Demand Registration has been declared effective by the Commission and remains effective for the period specified in Section 4(b). The Requesting
Holders shall have the right to review the registration statement to be filed pursuant to this Section 2 before it is filed with the Commission.
 

(b) If the Requesting Holders so elect, the offering of such Registrable Securities pursuant to a Demand Registration shall be in the form of an underwritten offering. The
Requesting Holders shall select a nationally recognized investment banking firm or firms to manage any such underwritten offering; provided that such managing underwriters must
be reasonably satisfactory to the Company.
 

(c) If at the time of receipt of a Demand Notice by the Company the Company is eligible to register an offering of securities to be made on a delayed or continuous basis on
Form S-3 (or a successor form) pursuant to Rule 415 (or a successor rule) under the Securities Act, if so requested by the Requesting Holders in the Demand Notice and subject to
Section 2(a), the Company shall effect the Demand Registration to which such Demand Notice relates by preparing and filing a “shelf” registration statement on Form S-3 covering
the resale by the Requesting Holders of the Registrable Securities included in such registration statement.
 

(d) Neither the Company or any of its security holders (other than the Holders with respect to their Registrable Securities) shall be entitled to include any of the Company’s
securities in a registration statement initiated as a Demand Registration under Section 2(a) without the consent of the Requesting Holders.
 

(e) Notwithstanding anything to the contrary in this Agreement, the Company’s obligation under Section 2(a) to file a registration statement, or cause such registration
statement to become and remain effective, shall be suspended, at the option of the Company, for a period not to exceed 90 days in any 12-month period if the Company determines
in its good faith judgment that (i) there exists at the time material non-public information relating to the Company that it deems inadvisable to disclose publicly, or (ii) an event has
occurred or a condition exists that results in a registration statement’s misstating or omitting to state a material fact. In the event such material non-public information is later
disclosed, or the registration statement no longer misstates or omits to state a material fact, the Company shall promptly notify the Holders of Registrable Securities and the
Company’s obligations under Section 2(a) shall be reinstated.
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Section 3. Piggyback Registration.
 (a) Commencing upon expiration of the Lock-Up Period, if the Company proposes to file a registration statement with the Commission (other than a registration statement
on Form S-4 or Form S-8 or their successors or any other form for a limited similar purpose or any registration statement covering only securities proposed to be issued in exchange
for securities or assets of another Person) covering solely shares of its Common Stock, the Company shall, at least thirty days prior to such filing, give written notice to all Holders
of its intention to do so and, upon the written request of any Holder or Holders given within twenty days of the receipt of such notice (which request shall state the intended method
of disposition of such Registrable Securities), the Company will use its reasonable best efforts to cause all Registrable Securities that the Holder or Holders requested the Company
to register to be registered under the Securities Act to the extent necessary to permit their sale or other disposition in accordance with the intended methods of distribution specified
in the request of the Holder or Holders; provided that the Company shall have the right to postpone or withdraw any registration effected pursuant to this Section 3 without
obligation to the Holders; and provided, further, that the Company shall not be required to include any such Registrable Securities held by such requesting Holder or Holders in such
registration if the each of the parties (other than the Company) to those certain Registration Rights Agreements, each dated as of March 6, 1997, have waived or otherwise not
exercised their piggyback registration rights with respect to such offering pursuant to Section 3(b) of such agreements. The Company shall pay all registration expenses in
connection with each such registration requested pursuant to this Section 3, and any selling expenses shall be allocated among all Persons on whose behalf securities are being
included in such registration pro rata based upon the proceeds to be received in the offering by each such Person.
 

(b) In connection with any offering under this Section 3 involving an underwriting, the Company shall not be required to include any Registrable Securities in such
underwriting unless the Holders accept the terms of the underwriting as agreed upon between the Company and the managing underwriter or underwriters, selected by the Company,
and then only in such quantity as will not, in the written opinion of the managing underwriter or underwriters, jeopardize the success of the offering by the Company. Each Holder
that has requested that Registrable Securities held by him be included in such Registration Statement shall (together with the Company and the other Holders distributing the
securities through such underwriting) enter into such underwriting agreement as agreed upon between the Company and the managing underwriter or underwriters. If in the written
opinion of the managing underwriter or underwriters the registration of all, or part of, the Registrable Securities that the Holders have requested to be included would materially and
adversely affect such public offering, the Company shall be required to include in the underwriting only that number of Registrable Securities, if any, that the managing underwriter
or underwriters believes may be sold without causing such adverse effect. If the number of Registrable Securities to be included in the registration in accordance with the foregoing
is less than the total number of securities that the Holders have requested to be included, then the number of Registrable Securities to be included in the registration shall be reduced
pro rata among the requesting Holders and any other holders of Common Stock participating in such offering based upon the number of Registrable Securities so requested to be
registered. If any Holder disapproves of the terms of any such underwriting, he may elect to withdraw therefrom by written notice to the Company and the managing underwriter.
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Section 4. Registration Procedures. If and whenever the Company is required by the provisions of this Agreement to use commercially reasonable efforts to effect the
registration of any of the Registrable Securities under the Securities Act, the Company will (except as otherwise provided in this Agreement):
 (a) (i) cooperate with the selling Holders and any underwriters for the selling Holders, and, in the event of any underwritten public offering, will enter into usual and

customary underwriting agreements with respect thereto and take all such other reasonable actions as are necessary or advisable to permit, expedite and facilitate the
disposition of such Registrable Securities in the manner contemplated by the related registration statement, and in each case to the same extent as if all the securities then
being offered were for the account of the Company, and (ii) provide to any selling Holder, any underwriter participating in any distribution thereof pursuant to a registration
statement, and any attorney, accountant or other agent retained by any selling Holder or any underwriter reasonable access to the appropriate Company officers and
employees to answer questions and to supply information reasonably requested by such selling Holder, or by any such underwriter, attorney, accountant or agent in
connection with such registration statement;

 
(b) prepare and file with the Commission a registration statement with respect to such securities and use commercially reasonable efforts to cause such registration

statement to become and remain effective until the earlier to occur of the passage of 180 days from the date of effectiveness and the sale of all of the Registrable Securities
registered under such registration statement (or, in the case of a registration statement covering an offering on a delayed or continuous basis pursuant to Rule 415 under the
Securities Act, until the earlier to occur of the date that is two years after the date of effectiveness and the sale of all of the Registrable Securities registered under such
registration statement); and prepare and file with the Commission such amendments and supplements to such registration statement and the prospectus used in connection
therewith as may be necessary to keep such registration statement effective for the time period required pursuant to this Agreement and to comply with the provisions of the
Securities Act with respect to the sale or other disposition of all securities covered by such registration statement whenever the selling Holders shall desire to sell or
otherwise dispose of the same; provided, however that before filing any such registration statement or any amendments or supplements thereto, the Company will furnish to
the counsel selected by the Holders, which are to be included in such registration, copies of all such documents proposed to be filed, which will be subject to the review of
such counsel;

 
(c) promptly furnish to such selling Holders, who so request, (i) upon the Company’s receipt, a copy of the order of the Commission declaring such registration

statement and any post-effective amendment thereto effective, (ii) such reasonable number of copies of such registration statement and of each amendment and supplement
thereto (in each case including any documents incorporated therein by reference and all exhibits), (iii) such reasonable number of copies of the prospectus included in such
registration statement (including each preliminary prospectus), (iv) such reasonable number of copies of the final prospectus as filed by the Company pursuant to Rule
424(b) under the Securities Act, in conformity with the requirements of the Securities Act, and (v) such other documents as any such selling Holder may reasonably request.
Subject to the terms of any underwriting agreement between the Company and the
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underwriters for the selling Holders or for the Company, the Company hereby consents to the use of the prospectus by each of the selling Holders and the underwriters or
agents (if any), and dealers (if any), in connection with the offering and sale of the Registrable Securities pursuant to such prospectus and any amendment thereto, and
(vi) copies of all correspondence received by the Commission with respect to such registration statement;

 
(d) use commercially reasonable efforts to (i) register or qualify the securities covered by such registration statement under such securities or blue sky laws of such

jurisdictions as each selling Holder shall reasonably request, (ii) keep such registrations or qualifications in effect and comply with such laws so as to permit the continuance
of offers, sales and dealings therein in such jurisdictions for the period described in Section 4(b) and (iii) cooperate with such Holders and each underwriter, if any, in
connection with any filings required to be made with the NASD and do any and all other acts and things which may be reasonably necessary or advisable to enable such
Holder to consummate the disposition in each such jurisdiction of such Registrable Securities owned by such Holder; provided, however, that the Company shall not be
required to (A) qualify to do business as a foreign corporation or as a dealer in securities in any jurisdiction where it would not otherwise be required to qualify but for this
Section 4(d) or (B) file any general consent to service of process;

 
(e) promptly notify each selling Holder and counsel for such selling Holders identified to the Company and, if requested by such Persons, confirm such advice in

writing, (i) when the registration statement has been filed and when it has become effective and when any post-effective amendment thereto has been filed and becomes
effective, (ii) of any request by the Commission or any state securities authority for amendments and supplements to the registration statement and prospectus or for
additional information after the registration statement has become effective, (iii) of the issuance by the Commission or any state securities authority of any stop order
suspending the effectiveness of the registration statement or the initiation of any Proceedings for that purpose, (iv) if the Company receives any notification with respect to
the suspension of the qualification of the Registrable Securities for sale in any jurisdiction or the initiation of any Proceeding for such purpose, (v) of the happening of any
event during the period a registration statement is effective which makes any statement made in such registration statement or the related prospectus untrue in any material
respect or which requires the making of any changes in such registration statement or any document incorporated by reference therein in order to make the statements therein
not misleading or which requires the making of any changes in the prospectus or documents incorporated by reference therein in order to make the statements therein, in
light of the circumstances under which they were made, not misleading and (vi) of any determination by the Company that a post-effective amendment to the registration
statement would be appropriate;

 
(f) use commercially reasonable efforts to prevent the issuance of any order suspending the effectiveness of a registration statement or of any order preventing or

suspending the use of a prospectus or suspending the qualification (or exemption from qualification) of any of the securities for sale in any jurisdiction, and, if any such order
is issued, to use commercially reasonable efforts to obtain the withdrawal of any order suspending the effectiveness of a registration statement at the earliest possible time
and provide prompt notice to each selling Holder of the withdrawal of any such order;
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(g) comply with all applicable rules and regulations of the Commission, and make available to its security holders, as soon as reasonably practicable, an earnings
statement covering the period of at least twelve months, beginning with the first fiscal quarter beginning after the effective date of the registration statement, which earnings
statement shall satisfy the provisions of Section 11(a) of the Securities Act and Rule 158 thereunder (or any similar rule promulgated under the Securities Act);

 
(h) list such securities on any securities exchange or market on which any stock of the Company is then listed, if the listing of such securities is then permitted under

the rules of such exchange;
 

(i) if requested by the managing underwriters, if any, or the Holders of a majority of the Registrable Securities being registered, (i) promptly incorporate in a
prospectus supplement or post-effective amendment such information as the managing underwriters, if any, and such Holders reasonably agree should be included therein to
the extent required by applicable law and (ii) make all required filings of such prospectus supplement or such post-effective amendment as soon as practicable after the
Company has received notification of the matters to be incorporated in such prospectus supplement or post-effective amendment; provided, however, that the Company will
not be required to take any actions under this Section 4(i) that are not, in the opinion of counsel for the Company, required by applicable law; and

 
(j) enter into such agreements (including, in the event of an underwritten offering, an underwriting agreement in form, scope and substance as is customary in

underwritten offerings) and take all such other commercially reasonable actions in connection therewith (including those reasonably required by the Holders of a majority of
the Registrable Securities being sold or, in the event of an underwritten offering those requested by the managing underwriters) in order to permit the disposition of such
Registrable Securities and in such connection, if the registration is an underwritten registration, (i) make such representations and warranties to the Holders of such
Registrable Securities and underwriters, if any, with respect to the business of the Company and its subsidiaries, the registration statement, the prospectus and documents
incorporated by reference or deemed incorporated by reference in the registration statement, if any, in each case, in form, substance and scope as are customarily made if and
when requested; (ii) obtain opinions of counsel to the Company and updates thereof (which counsel and opinions (in form, scope and substance) shall be reasonably
satisfactory to the managing underwriters, if any, and the Holders of a majority of the Registrable Securities being sold) addressed to such selling Holders of Registrable
Securities and each of the underwriters, if any, covering the matters customarily covered in opinions requested in underwritten offerings and such other matters as may be
reasonably requested by such Holders and underwriters, including without limitation the matters referred to in clause (i) above; (iii) use its reasonable commercial efforts to
obtain “comfort” letters and updates thereof from the independent certified public accountants of the Company addressed to each of the underwriters, if any, such letters to
be in customary form and covering matters the type customarily covered in “comfort” letters in connection with underwritten offerings; and (iv) deliver such documents and
certificates as may reasonably be requested by the Holders of a majority of the Registrable Securities being sold, any counsel to the Holders and the managing underwriters,
if any, to evidence the continued validity of the representations and warranties of the Company and its subsidiaries made pursuant to clause (i) above and to evidence
compliance with any customary conditions contained in the underwriting agreement or similar

 
7



agreement entered into by the Company. The foregoing actions will be taken in connection with each closing under such underwriting or similar agreement as and to the
extent required thereunder.

 
From time to time after a transfer of Registrable Securities pursuant to a registration statement, the Company will file all reports required to be filed by it under the Securities

Act and the Exchange Act. The Company may require each Holder to agree to keep confidential any non-public information relating to the Company received by such Holder and
not disclose such information (other than to an Affiliate or prospective purchaser who agrees to respect the confidentiality provisions of this Section 4) until such information has
been made generally available to the public unless the release of such information is required by law or necessary to respond to inquiries of regulatory authorities.
 

Section 5. Registration Expenses; Holdbacks.
 (a) In connection with any Demand Registration, the Company shall pay the following expenses incurred in connection with such registration: (i) registration and filing fees
with the Commission; (ii) fees and expenses of compliance with securities or blue sky laws (including reasonable fees and disbursements of counsel in connection with blue sky
qualifications of the Registrable Securities); (iii) printing expenses; (iv) fees and expenses incurred in connection with the listing of the Registrable Securities; (v) fees and expenses
of counsel and independent certified public accountants for the Company; and (vi) the reasonable fees and expenses of any additional experts retained by the Company in
connection with such registration. The Holders shall pay any underwriting and brokerage fees, discounts or commissions attributable solely to the sale of Registrable Securities, fees
and expenses of counsel for the Holders, and any other expenses of the Holders.
 

(b) No person may participate in any underwritten registered offering contemplated hereunder unless such Person (i) agrees to sell its securities on the basis provided in any
underwriting agreements approved by the Persons entitled hereunder to approve such arrangements and (ii) completes and executes all questionnaires, powers of attorney,
indemnities, underwriting agreements and other documents reasonably required under the terms of such underwriting arrangements and this Agreement.
 

(c) The Holders agree not to effect any public sale (including a sale pursuant to Rule 144 of the Securities Act) of any Registrable Securities, or any securities convertible
into or exchangeable or exercisable for such securities, during the 14 days prior to, and during the 90-day period beginning on the effective date of any underwritten Demand
Registration (other than the Registrable Securities to be sold pursuant to such registration statement) or any other underwritten public offering conducted by the Company that is not
a Demand Registration.
 

Section 6. Indemnification.
 (a) In the event of any registration of any Registrable Securities under the Securities Act pursuant to this Agreement, to the extent permitted by law, the Company shall
indemnify and hold harmless the Holders, the Holders’ directors, officers, partners, employees, representatives and agents, and underwriter and each other person, if any, who
controls any
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Holder or underwriter within the meaning of Section 15 of the Securities Act or Section 20(a) of the Exchange Act (a “Controlling Person”), to the fullest extent possible against
any Losses, as incurred, directly or indirectly caused by, related to, based upon, arising out of or in connection with (i) any untrue or alleged untrue statement of a material fact
contained in any registration statement, prospectus or form of prospectus relating to the Registrable Securities, or in any amendment or supplement thereto, or in any preliminary
prospectus relating to the Registrable Securities, or any omission or alleged omission to state therein a material fact required to be stated therein or necessary to make the statements
therein, in the light of the circumstances under which they were made, not misleading, except insofar as such Losses are based upon information relating to such Holder and
furnished in writing to the Company by such Holder expressly for use therein; provided, however, that the Company shall not be liable to any Indemnified Party to the extent that
any such Losses arise solely out of an untrue statement or alleged untrue statement or omission or alleged omission made in any preliminary prospectus if (A) such Indemnified
Party or related Holder failed to send or deliver a copy of the prospectus with or prior to the delivery of written confirmation of the sale by such Indemnified Party or the related
Holder to the Person asserting the claim from which such Losses arise; (B) the prospectus would have corrected such untrue statement or alleged untrue statement or omission or
alleged omission; and (C) the Company has complied with its obligations under Section 4(e); or (ii) any violation of any Federal or state securities laws or rules or regulations
thereunder by the Company in connection with the performance of its obligations hereunder.
 

(b) In connection with any registration statement, prospectus or form of prospectus, any amendment or supplement thereto, or any preliminary prospectus in which a Holder
is participating, such Holder shall furnish to the Company in writing such information as the Company reasonably requests for use in connection with any registration statement,
prospectus or form of prospectus, any amendment or supplement thereto, or any preliminary prospectus and shall indemnify and hold harmless the Company, its Controlling
Persons and any underwriters, and the officers, directors, partners, employees, representatives and agents of such Controlling Persons and underwriters, to the fullest extent lawful,
from and against all Losses arising out of or based upon (i) any untrue or alleged untrue statement of a material fact contained in any registration statement, prospectus or form of
prospectus relating to the Registrable Securities, or in any amendment or supplement thereto, or in any preliminary prospectus relating to the Registrable Securities, or any omission
or alleged omission to state therein a material fact required to be stated therein or necessary to make the statements therein, in the light of the circumstances under which they were
made, not misleading to the extent, but only to the extent, that such untrue statement or alleged untrue statement of a material fact or omission or alleged omission of a material fact
is contained in any information so furnished in writing by such Holder to the Company expressly for use therein, or (ii) any violation of any Federal or state securities laws or rules
or regulations thereunder by the Holder in connection with the performance of its obligations hereunder. In no event shall the liability of any selling Holder be greater in amount
than the dollar amount of the proceeds received by such Holder upon the sale of the Registrable Securities giving rise to such indemnification obligation.
 

(c) If any Proceeding shall be brought or asserted against any Person entitled to indemnity hereunder (an “Indemnified Party”), such Indemnified Party shall promptly notify
the party or parties from which such indemnity is sought (individually, an “Indemnifying Party” and, collectively, the “Indemnifying Parties”) in writing; provided, that the failure to
so notify the
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Indemnifying Parties shall not relieve the Indemnifying Parties from any obligation or liability except to the extent that it shall be finally determined by a court of competent
jurisdiction (which determination is not subject to appeal) that the Indemnifying Parties have been prejudiced materially by such failure. The Indemnifying Party shall have the
right, exercisable by giving written notice to an Indemnified Party, within twenty days after receipt of written notice from such Indemnified Party of such Proceeding, to assume, at
its expense, the defense of any such Proceeding; provided, that an Indemnified Party shall have the right to employ separate counsel in any such Proceeding and to participate in the
defense thereof, but, subject to Section 5, the fees and expenses of such counsel shall be at the expense of such Indemnified Party unless: (1) the Indemnifying Party has agreed to
pay such fees and expenses; or (2) the Indemnifying Party shall have failed promptly to assume the defense of such Proceeding or shall have failed to employ counsel reasonably
satisfactory to such Indemnified Party; or (3) the named parties to any such Proceeding (including any impleaded parties) include both such Indemnified Party and the Indemnifying
Party or any of its affiliates or Controlling Persons, and such Indemnified Party shall have been advised by counsel that there may be one or more defenses available to such
Indemnified Party that are in addition to, or in conflict with, those defenses available to the Indemnifying Party or such affiliate or Controlling Person (in which case, if such
Indemnified Party notifies the Indemnifying Parties in writing that it elects to employ separate counsel at the expense of the Indemnifying Parties, the Indemnifying Parties shall not
have the right to assume the defense thereof and the reasonable fees and expenses of such counsel shall be at the expense of the Indemnifying Party; it being understood, however,
that, the Indemnifying Party shall not, in connection with any one such Proceeding or separate but substantially similar or related Proceedings in the same jurisdiction, arising out of
the same general allegations or circumstances, be liable for the fees and expenses of more than one separate firm of attorneys (together with appropriate local counsel) at any time
for such Indemnified Party).
 

No Indemnifying Party shall be liable for any settlement of any such Proceeding effected without its written consent, but if settled with its written consent, or if there be a
final judgment for the plaintiff in any such Proceeding, each Indemnifying Party jointly and severally agrees, subject to the exceptions and limitations set forth above, to indemnify
and hold harmless each Indemnified Party from and against any and all Losses by reason of such settlement or judgment. The Indemnifying Party shall not consent to the entry of
any judgment against an Indemnified Party or enter into any settlement that imposes any obligation on any Indemnified Party that does not include as a term thereof the giving by
the claimant or plaintiff to each Indemnified Party of a release, in form and substance reasonably satisfactory to the Indemnified Party, from all liability in respect of such
Proceeding for which such Indemnified Party would be entitled to indemnification hereunder (regardless of whether any Indemnified Party is a party thereto).
 

(d) If the indemnification provided for in this Section 6 is unavailable to an Indemnified Party or is insufficient to hold such Indemnified Party harmless for any Losses in
respect of which this Section 6 would otherwise apply by its terms (other than by reason of exceptions provided in this Section 6), then each applicable Indemnifying Party, in lieu
of indemnifying such Indemnified Party, shall have a joint and several obligation to contribute to the amount paid or payable by such Indemnified Party as a result of such Losses, in
such proportion as is appropriate to reflect the relative fault of each Indemnifying Party, on the one hand, and such Indemnified Party, on the other hand, in connection with the
actions, statements or omissions that resulted in such Losses as well as any other relevant equitable considerations.
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The relative fault of each Indemnifying Party, on the one hand, and Indemnified Party, on the other hand, shall be determined by reference to, among other things, whether any
untrue or alleged untrue statement of a material fact or omission or alleged omission to state a material fact relates to information supplied by such Indemnifying Party or
Indemnified Party, and the parties’ relative intent, knowledge, access to information and opportunity to correct or prevent any such statement or omission. The amount paid or
payable by an Indemnified Party as a result of any Losses shall be deemed to include any legal or other fees or expenses incurred by such party in connection with any Proceeding,
to the extent such party would have been indemnified for such fees or expenses if the indemnification provided for in Section 6(a) or 6(b) was available to such party.
 

The parties hereto agree that it would not be just and equitable if contribution pursuant to this Section 6 were determined by pro rata allocation or by any other method of
allocation that does not take account of the equitable considerations referred to in the immediately preceding paragraph. No person guilty of fraudulent misrepresentation (within the
meaning of Section 11(f) of the Securities Act) shall be entitled to contribution from any Person who was not guilty of such fraudulent misrepresentation.
 

The indemnity and contribution agreements contained in this Section 6 are in addition to any liability that the Indemnifying Parties may have to the Indemnified Parties.
 

Section 7. Rule 144. The Company covenants that it will file any reports required to be filed by it under the Securities Act and the Exchange Act and that, subject to the
Lock-Up Agreement, it will take such further action as any Holder may reasonably request to the extent required from time to time to enable the Holder to sell Registrable
Securities without registration under the Securities Act within the limitation of the exemptions provided by Rule 144 under the Securities Act, as such rule may be amended from
time to time, or any similar rule or regulation hereafter adopted by the Commission. Upon the request of a Holder, the Company will deliver to the Holder a written statement as to
whether it has complied with such reporting requirements.
 

Section 8. Assignment of Registration Rights. Subject to the terms and conditions of the Lock-Up Agreement, a Holder may assign to a transferee or assignee of at least
20% of all Registrable Securities the rights to cause the Company to register such Registrable Securities pursuant to the Agreement (but only with all related obligations); provided,
that (a) the Company is, within a reasonable time after such transfer, furnished with written notice of the name and address of such transferee or assignee and the securities with
respect to which such registration rights are being assigned; (b) such transferee or assignee agrees in writing to be bound by and subject to the terms and conditions of this
Agreement by executing a counterpart signature page hereto; (c) such assignment of Registrable Securities is made in compliance with the Securities Act; and (d) such assignment
shall be effective only if immediately following such transfer the further disposition of such securities by the transferee or assignee is restricted under the Securities Act. This
Agreement may not be assigned by the Company without the prior written consent of Holders holding not less than a majority of all Registrable Securities, except by operation of
law.
 

Section 9. Termination of Registration Rights. No Holder shall be entitled to exercise any of the registration rights provided for in Sections 2 or 3 of this Agreement after
the
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earlier of (a) the fifth anniversary of the date of this Agreement; (b) such time as the restrictive legends on the certificates for all of such Holder’s Registrable Securities may be
removed pursuant to Rule 144 under the Securities Act and subsequent dispositions of such securities does not require registration or qualification of such securities under the
Securities Act or any state securities or blue sky law then in force; or (c) such time as such Holder ceases to be a holder of Registrable Securities.
 

Section 10. Miscellaneous.
 (a) Notices. All notices and other communications provided for or permitted hereunder shall be made in writing by hand-delivery, certified first-class mail (return receipt
requested), next-day air courier or facsimile:
 (i) if to the Investor, at:
 c/o Technip-Colfexip USA Holding, Inc.

11700 Old Katy Road
Houston, Texas 77079
Attention: President
Facsimile: (281) 249-4300

 (ii) if to any other Holder, at the address of such Holder set forth on the Company’s records.
 (iii) if to the Company, at:
 Gulf Island Fabrication, Inc.

583 Thompson Road
Houma, Louisiana 70363
Attention: Kerry Chauvin
Facsimile: (985) 872-2129

 with a copy to:
 Jones, Walker, Waechter, Poitevent, Carrère & Denègre, LLP

201 St. Charles Avenue
50th Floor
New Orleans, Louisiana 70170
Attention: F. Rivers Lelong
Facsimile: (504) 589-8378

 and thereafter at such other address, notice of which is given in accordance with the provisions of this Section 10(a). All such notices and communications shall be deemed to have
been duly given: when delivered by hand, if personally delivered; five days after being deposited in the mail, postage prepaid, if mailed; one day after being timely delivered to a
next-day air courier; and when receipt is acknowledged by the addressee, if sent by facsimile.
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(b) Amendment and Waivers. The provisions of this Agreement, including the provisions of this sentence, may not be amended, modified or supplemented, and waivers or
consents to departures from the provisions hereof may not be given, unless the Company has obtained the written consent of Holders of at least a majority of the then outstanding
Registrable Securities; provided, that Section 6 shall not be amended, modified or supplemented, and waivers or consents to departures from this proviso may not be given, unless
the Company has obtained the written consent of each Holder affected thereby. Notwithstanding the foregoing, a waiver or consent to depart from the provisions hereof with respect
to a matter that relates exclusively to the rights of Holders whose securities are being sold pursuant to a registration statement and that does not directly or indirectly affect the rights
of other Holders may be given by Holders of at least a majority of the Registrable Securities being sold by such Holders pursuant to such registration statement; provided that the
provisions of this sentence may not be amended, modified or supplemented except in accordance with the provisions of the immediately preceding sentence.
 

(c) Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed to be an original but all of which together shall constitute one
and the same instrument. Delivery of an executed counterpart of a signature page of this Agreement by facsimile transmission shall be effective as delivery of a manually executed
counterpart of this Agreement.
 

(d) Governing Law. This Agreement shall be governed by, and construed and enforced in accordance with, the laws of the State of Texas without regard to rules of conflicts
of laws.
 

(e) Filing. A copy of this Agreement and of all amendments hereto shall be filed at the principal office of the Company.
 

(f) Headings and Internal References. The headings in this Agreement are for convenience of reference only and shall not limit or otherwise affect the meaning hereof.
References in this Agreement to “clauses” and “Sections” shall be understood to refer to clauses and sections of this Agreement unless otherwise specified.
 

(g) No Inconsistent Agreements. The Company has not entered into, as of the date hereof, and shall not enter into, after the date of this Agreement, any agreement with
respect to any of its securities that is inconsistent with the rights granted to the Holders in this Agreement or otherwise conflicts with the provisions hereof.
 

(h) Successors and Assigns. This Agreement shall inure to the benefit of and be binding upon the successors and permitted assigns of each of the parties.
 

(i) Entire Agreement. This Agreement is intended by the parties as a final expression of their agreement, and is intended to be a complete and exclusive statement of the
agreement and understanding of the parties hereto in respect of the subject matter contained herein. There are no restrictions, promises, warranties or undertakings, other than those
set forth or referred to herein, with respect to the registration rights granted by the Company in respect of the
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Registrable Securities. This Agreement supersedes all prior agreements and understandings between the parties with respect to such subject matter.
 

[Signatures appear on the following page.]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first above written.
 

GULF ISLAND FABRICATION, INC.

By:  /s/ Kerry J. Chauvin
Name: Kerry J. Chauvin
Title: President

 
GULF MARINE FABRICATORS
 By: Gulf Deepwater Fabricators, Inc., its partner

By:  /s/ Luc Messier
Name: Luc Messier
Its: President

 
By: Gulf Deepwater Yards, Inc., its partner

By:  /s/ Luc Messier
Name: Luc Messier
Its: President
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Exhibit 10.4
 

NON-COMPETITION AGREEMENT
 

This Non-Competition Agreement (this “Agreement”), dated and effective as of January 31, 2006 (the “Closing Date”), is by and among New Vision, L.P., a Texas limited
partnership (“Buyer”), on the one hand, and Gulf Marine Fabricators, a Texas general partnership (“Seller”), and Technip-Coflexip USA Holdings, Inc., a Delaware corporation and
the indirect parent of Seller (the “Parent”), on the other hand. Seller and Parent are sometimes referred to herein together as the “Seller Parties” and collectively with their Affiliates
(as defined in Section 1(a) below) as the “Seller Group.”
 

RECITALS:
 

A. Pursuant to that certain Asset Purchase and Sale Agreement, dated as of December 20, 2005 (the “Purchase Agreement”) among Buyer, Gulf Island Fabrication, Inc.,
Seller, and Parent, Seller has agreed to sell to Buyer, and Buyer has agreed to purchase from Seller, substantially all of Seller’s assets used primarily in the operation of Seller’s
Fabrication Business (after its acquisition by Buyer, the “Buyer’s Business”).
 

B. In order to protect the good will of the Buyer’s Business, Seller has agreed in Section 2.9(a) of the Purchase Agreement that Buyer’s obligation to purchase the Buyer’s
Business (the “Purchase Transaction”) is subject to the condition that the Seller Parties enter into this Agreement.
 

C. In order to induce Buyer to consummate the purchase of Buyer’s Business on the Closing Date, the Seller Parties are willing to enter into and be bound by this
Agreement.
 

NOW, THEREFORE, in consideration of the premises, of the mutual covenants and agreements contained herein and in the Purchase Agreement, and of other good and
valuable consideration, the receipt of which is hereby acknowledged, Buyer and the Seller Parties (in their individual capacity and on behalf of the Seller Group) hereby agree as
follows:
 

1. Certain Definitions. The following definitions apply to this Agreement:
 (a) “Affiliate” means a Person that directly, or indirectly through one or more intermediaries, controls, is controlled by, or is under common control with, another

Person, whether through ownership of voting equity interests, by contract or otherwise.
 (b) “Exempt Businesses” mean (i) the Seller Group’s existing spool base in Mobile, Alabama, (ii) the Seller Group’s DUCO, Inc. offshore umbilicals business in

Channel View, Texas, and (iii) the Seller Group’s Perry-Slingsby Systems, Inc. robotics and ROV (remotely operated vehicle) business in Jupiter, Florida.
 (c) “Fabrication Business” means the business of fabricating and selling drilling and production platforms and other specialized structures used in the development

and production of offshore oil and gas reserves.



(d) “Person” means an individual, firm, corporation, general or limited partnership, limited liability company, limited liability partnership, joint venture, trust,
governmental entity, association, unincorporated organization or other entity.

 (e) “Territory” (i) those parishes in the State of Louisiana listed on Exhibit A and (ii) those portions of the States of Texas, Mississippi, Alabama, and Florida located
within 100 miles of the Coast of the Gulf of Mexico.

 
2. Agreement Not to Compete. This Section 2 shall be binding upon each of the Seller Parties and the remaining members of the Seller Group until the second anniversary of

the Closing Date:
 (a) None of the Seller Group shall, directly or indirectly, for itself or others, own, manage, operate, control, finance, engage or participate in, consult with, allow any

of such Person’s skill, knowledge, experience or reputation to be used by, or otherwise be connected in any manner with the ownership, management, operation, or control
of, any Person engaged in or planning to become engaged in any aspect of Buyer’s Business through facilities located within the Territory; provided, however, that nothing
contained herein shall prohibit any of the Seller Group from (i) making passive investments in any publicly held Person that does not cause such Person to become a member
of the Seller Group, (ii) owning and operating the Exempt Businesses substantially in accordance with their operating practices as of the Closing Date, (iii) acquiring and
operating other businesses after the Closing Date that manufacture and sell spooling services, flexible pipelines, offshore umbilicals, robotics, and ROVs, (iv) owning and
operating facilities located outside of the Territory, even if such facilities are engaged in the Fabrication Business and sell their services into the Territory, or (v) subject to
any restrictions in that certain Cooperation Agreement dated as of the Closing Date between Gulf Island Fabrication, Inc. and Parent, entering into EPC or EPCI contracts in
connection with which the Seller Group (1) subcontracts the construction component thereof to a competitive Fabrication Business in the Territory or (2) enters into a
consortium or similar agreement with a competitive Fabrication Business in the Territory to perform the construction component thereof;

 (b) None of the Seller Group shall call upon any customer or potential customer of Seller or Buyer for the purpose of soliciting, diverting or enticing away from Buyer
the business of such Person for the benefit of another Fabrication Business with facilities in the Territory; provided, however, that this Section 2(b) shall not be construed as
limiting the Seller Group’s rights to call upon such customers and potential customers for purposes of soliciting work that is permitted by Section 2(a) above;

 (c) None of the Seller Group shall solicit, induce, influence or attempt to influence any supplier, lessor, licensor, or any other Person who has a business relationship
with Buyer to discontinue or reduce the extent or scope of such relationship with Buyer; and

 (d) None of the Seller Group shall make contact with any of the employees of Buyer for the purpose of soliciting such employee for hire by any other Person, whether
as an employee or independent contractor, or otherwise disrupting or interfering with such employee’s relationship with Buyer.
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3. Consideration. Each of the Seller Parties acknowledges the receipt and adequacy of the consideration payable under the Purchase Agreement, a portion of which is good
and valuable consideration in exchange for each of the Seller Parties making the covenants contained in this Agreement, and agreeing to be legally bound by the covenants
contained in this Agreement (and all other terms hereof).
 

4. Treatment of the Seller Group. The Seller Parties acknowledge (i) their responsibility to cause the remaining members of the Seller Group to comply with the limitations
in this Agreement and (ii) that any action taken by a member of the Seller Group that would, if taken by the Seller Parties directly, constitute a breach of this Agreement shall
constitute a breach for which the Seller Parties are liable hereunder.
 

5. Breach; Injunctive Relief. Each of the Seller Parties acknowledges that a breach by a member of the Seller Group of Section 2 would cause immediate and irreparable
harm to Buyer for which an adequate monetary remedy does not exist; hence, each of the Seller Parties agrees that, in the event of a breach or threatened breach of the provisions of
Section 2, Buyer shall be entitled to injunctive relief restraining the Person in breach from violation of that Section without the necessity of proof of actual damage or the posting of
any bond. Nothing herein shall be construed as prohibiting Buyer from pursuing any other remedy at law or in equity to which Buyer may be entitled under applicable law in the
event of a breach or threatened breach of this Agreement by any member of the Seller Group, including, but not limited to, recovery of costs and expenses such as reasonable
attorney’s fees incurred by reason of any such breach, actual damages sustained by Buyer as a result of any such breach, and cancellation of any payments or reimbursements
otherwise outstanding at the date of termination.
 

6. Governing Law; Consent to Jurisdiction. Any dispute regarding the reasonableness of the covenants and agreements set forth in Section 2 of this Agreement, or the
territorial scope or duration thereof, or the remedies available to Buyer upon any breach of such covenants and agreements, shall be governed by and interpreted in accordance with
the laws of the state in which the prohibited activity occurs, and, with respect to each such dispute.
 

7. Seller Parties’ Understanding. Each of the Seller Parties hereby represents to Buyer that such Seller Party has read and understands, and agrees to be bound by, the terms
of this Agreement. Each of the Seller Parties acknowledges that the geographic scope and duration of the covenants contained in this Agreement are the result of arm’s-length
bargaining and are fair and reasonable in light of (i) the importance of the goodwill acquired by Buyer via the Purchase Agreement, (ii) the nature and wide geographic scope of the
operations of Buyer, and (iii) the fact that Buyer’s Business is conducted throughout, and derived from, the entire geographic area where competition is restricted by this
Agreement. It is the desire and intent of the parties that the provisions of this Agreement be enforced to the fullest extent permitted under applicable law, whether now or hereafter
in effect and therefore, to the extent permitted by applicable law, the parties hereto waive any provision of applicable law that would render any provision of this Agreement invalid
or unenforceable.
 

8. Representations and Warranties. Each of the Seller Parties hereby represents and warrants to Buyer that (i) such Seller Party has all requisite legal right, power, capacity
and authority to execute, deliver and perform its obligations under this Agreement, (ii) this
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Agreement constitutes a valid and legally binding obligation of each of the Seller Parties, enforceable in accordance with its terms, and (iii) neither the execution, delivery or
performance by any Seller Party of this Agreement will violate, conflict with or result in a breach of any provision of, or constitute a default under, any contract, agreement or other
instrument or commitment or obligation to which such Seller Party may be bound.
 

9. Successors. The terms and conditions of this Agreement shall inure to the benefit of and be binding upon the parties hereto and their respective successors, executors,
personal representatives, heirs and assigns.
 

10. Notices. For purposes of this Agreement, all notices, demands and all other communications provided for in this Agreement shall be in writing and shall be deemed to
have been duly given when delivered or (unless otherwise specified) mailed by United States certified or registered mail, return receipt requested, postage prepaid, or by reputable
overnight courier such as Federal Express or UPS, addressed as follows:
 

If to the Seller Parties:
 Technip-Coflexip USA Holdings, Inc.

11700 Old Katy Road
Houston, Texas 77079
Attn: President

 If to Buyer:
 Gulf Island Fabrication, Inc.

583 Thompson Road
Houma, Louisiana 70363
Attn: Kerry J. Chauvin

 or to such other address as any party may have furnished to the others in writing in accordance herewith, except that notices of change of address shall be effective only upon
receipt.
 

11. Reformation; Severability. If any provision of this Agreement (including without limitation the covenants contained in Section 2 of this Agreement), or its application to
any Person or circumstance, shall at any time or to any extent be held invalid, illegal, or unenforceable in any respect as written, Buyer and each of the Seller Parties intend for any
court or arbitrator construing this Agreement to modify or limit such provision temporally, spatially, or otherwise so as to render it valid and enforceable to the fullest extent allowed
by law. Any such provision that is not susceptible of such reformation shall be ignored so as not to affect any other provision of this Agreement, and the remainder of this
Agreement, or the application of such provision to persons or circumstances other than those as to which it is held invalid, illegal, or unenforceable, shall not be affected thereby and
each provision of this Agreement shall be valid and enforced to the fullest extent permitted by law.
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12. Miscellaneous. Except as provided in Section 11, no provision of this Agreement may be modified, waived or discharged unless such waiver, modification or discharge is
agreed to in writing signed by Buyer. No waiver by either party hereto at any time of any breach by the other party hereto of, or compliance with, any condition or provision of this
Agreement to be performed by such other party shall be deemed a waiver of similar or dissimilar provisions or conditions at the same or at any prior or subsequent time. No
agreements or representations, oral or otherwise express or implied, with respect to the subject matter hereof have been made by either party which are not set forth expressly in this
Agreement.
 

13. Counterparts. This Agreement may be executed in multiple counterparts, each of which shall be deemed to be an original but all of which together shall constitute one
and the same instrument.
 

14. Governing Law. This Agreement shall be construed and enforced in accordance with and governed by the internal laws of the State of Texas without regard to principles
of conflict of laws, except as expressly provided in Section 6 above with respect to the resolution of disputes arising under, or Buyer’s enforcement of, Section 2 of this Agreement.
 

15. Entire Agreement. This Agreement sets forth the entire agreement of the parties hereto in respect of the subject matter contained herein and supersedes all prior
agreements, promises, covenants, arrangements, communications, representations or warranties, whether oral or written, by any officer, employee or representative of any party
hereto; and any prior agreement of the parties hereto in respect of the subject matter contained herein is hereby terminated and shall be of no further force or effect.
 

[signatures appear on the following page]
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IN WITNESS WHEREOF, the parties have executed this Agreement effective as of the Closing Date.
 

NEW VISION, L.P.
 By: New Vision General Partner, Inc.

By:  /s/ Kerry J. Chauvin
 

 

Name: Kerry J. Chauvin
Its: Manager

 
TECHNIP-COFLEXIP USA HOLDINGS, INC.

By:  /s/ Stuart Bannerman
 

 

Name: Stuart Bannerman
Its: Treasurer and Chief Financial Officer

 
GULF MARINE FABRICATORS
 By: Gulf Deepwater Fabricators, Inc., its partner

By:  /s/ Luc Messier
 

 

Name: Luc Messier
Its: President

 By: Gulf Deepwater Yards, Inc., its partner

By:  /s/ Luc Messier
 

 

Name: Luc Messier
Its: President
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Appendix A
to

Non-Competition Agreement
 Acadia

Allen
Ascension
Assumption
Beauregard
Calcasieu
Cameron
East Baton Rouge
Evangeline
Iberia
Iberville
Jefferson
Jefferson Davis
Lafayette
Lafourche
Livingston
Orleans
Plaquemines
St. Bernard
St. Charles
St. James
St. John the Baptist
St. Landry
St. Martin
St. Mary
St. Tammany
Tangipahoa
Terrebonne
Vermillion
West Baton Rouge



Exhibit 99.1
 
NEWS RELEASE
For further information contact:
 
Kerry J. Chauvin   Joseph “Duke” Gallagher
Chief Executive Officer   Chief Financial Officer
(985) 872-2100   (985) 872-2100
    

FOR IMMEDIATE RELEASE
TUESDAY, JANUARY 31, 2006
 

GULF ISLAND FABRICATION, INC.
ANNOUNCES THE COMPLETION OF THE ACQUISITION

OF GULF MARINE FABRICATORS’ ASSETS
AND EFFECTIVELY ENTERS INTO A COOPERATION

AGREEMENT FOR CERTAIN FUTURE EPC PROJECTS
 
Houma, LA—Gulf Island Fabrication, Inc. (NASDAQ: GIFI) (“Gulf Island”) today announced that, pursuant to the asset purchase agreement dated December 20, 2005, between
Technip-Coflexip USA Holdings, Inc., a subsidiary of Technip SA (NYSE: TKP) (“Technip”), and a Gulf Island subsidiary, the purchase of the facilities, and the machinery and
equipment of Gulf Marine Fabricators (“Gulf Marine”), a Technip subsidiary, located near Corpus Christi, Texas was completed. The parties also entered into a cooperation
agreement to work together on mutually agreed upon EPC (engineer, procure, and construct) and EPIC (engineer, procure, install and construct) projects, which became effective
upon the closing of the asset transfer.
 
Gulf Marine Fabricators is strategically located on the Gulf Intercoastal Waterway near Corpus Christi, Texas. The facilities consisting of three yards are situated on over 400 total
acres and has unobstructed access to the Gulf of Mexico. With a deep hole in excess of 75 feet adjacent to the South Yard, the facilities are capable of providing offloading for
submersible heavy lift ships and dockside integration capabilities required for many deepwater projects. The South Yard also maintains a shear leg crane providing over 4,000 short
tons of lifting capacity.
 
Gulf Island, based in Houma, Louisiana, is a leading fabricator of offshore drilling and production platforms, offshore living quarters and other specialized structures used in the
development and production of offshore oil and gas reserves. The Company also offers offshore interconnect pipe hook-up, inshore marine construction, manufacture and repair of
pressure vessels, and steel warehousing and sales.


